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This is an action for nodification of child support
paynments whi ch has been before this Court on a previous appeal .
The Plaintiff appeals the Trial Court's nost recent order,
contendi ng the award of child support was i nproper because the
reasons advanced by the Trial Court do not justify deviating from

the Child Support Cuidelines.



The parties to this action were divorced in Georgia in
1984. The Plaintiff was awarded custody of their mnor child,
Lauren. Sonetime after the divorce, the Plaintiff and Lauren

noved to Chattanooga. The Defendant remained in Georgia.

In 1990, the Plaintiff filed a conplaint in the

Ham | ton County Circuit Court seeking, inter alia, to nodify the

Georgia decree as to visitation and child support paynents. An
order was signed on April 23, 1991, granting the Defendant 88
days of visitation per year wwth Lauren. The order also directed
t he Def endant to pay child support in the anmount of $750.00 per
nont h, provide health insurance for the mnor child. and pay one-

hal f of all other nedical bills not covered by insurance.

At the tinme of the hearing, the Defendant, an airline
pilot, was disabled and his disability insurance benefits were
his only source of incone. Because a substantial portion of the
Def endant's disability insurance had expired, the parties agreed

to reduce the nmonthly child support paynents to $375 per nonth.

In June of 1993, the Defendant returned to full-tinme
enpl oynent at Northwest Airlines. Shortly thereafter, the
Plaintiff filed a petition to nodify the agreed order to increase
the child support paynents and to change the visitation
arrangenment. A hearing was held on the petition on Cctober 25,
1993. The Court sustained the petition and increased the

Def endant's child support paynents to $800 per nonth, retroactive



to the tinme of filing the petition. The Plaintiff appealed from
this order on the grounds that the Trial Court erred by deviating
fromthe Child Support Guidelines and that the Trial Court erred
by using the Defendant's gross nonthly salary in determning the

Def endant' s support obligation.

We addressed the salary issue first and concl uded t hat
the evidence did not preponderate against the Trial Court's

fi ndi ng.

As for the deviation issue, the Trial Court stated that
it deviated fromthe Child Support Guidelines in order to allow
for the expenses the Defendant incurs when travelling from
Atlanta to Chattanooga to visit his daughter. The guidelines
provi ded that the Defendant pay $1309 per nonth. The anmpunt set
by the Court deviated fromthe guidelines by $509 per nonth. W
determ ned there was no evidence in the record to support this
deviation. The case was remanded to the Trial Court for a
determ nation of visitation expenses and for a rehearing on the

amount of child support.

On renmand, the Trial Court entered an order on February

8, 1995, that determ ned the Defendant's expenses as foll ows:

$100. 00 Long di stance phone calls
$246. 40 Aut onobi | e mi | eage
$ 23.30 Mot el expenses in Chattanooga



$ 50.00 Airline tickets

These expenses total $419.70. The Trial Court
subtracted this amount fromthe anount provided by the guidelines
($1,309.00), which left the Defendant with a nonthly obligation
of $889.30 per nonth, rounded to $890 per nonth begi nning January
1, 1995. The $90 increase was retroactive to the date of the

first order.

The Plaintiff now appeals the February 8, 1995, order.

The issues presented on appeal are:

1. Didthe Trial Court err in deviating fromthe Child
Support Cuidelines by allowing a reduction in child support
paynents for the expenses the Defendant incurs in exercising his

visitation rights?

2. Didthe Trial Court err in refusing to grant the
Plaintiff's notion for attorney's fees incident to her earlier

appeal ?

The standard of review of this case is de novo upon the

record with a presunption of correctness of the findings of fact
by the Trial Court. Unless the evidence preponderates agai nst
the findings, we nust affirmabsent an error of law. See Rule

13(d) of the Tennessee Rul es of Appellate Procedure.



The Child Support CGuidelines "apply in all cases
awar di ng financial support to a custodial parent for the

mai nt enance of a child.” Nash v. Miulle, 846 S.W2d 803

(Tenn. 1993). The guidelines are based on many assunptions; thus,
there is roomfor deviation where the circunstances do not

conport with the assunptions.

In determ ning the anmount of child support obligations, the
court should apply the Child Support Guidelines as a rebuttable
presunption. T.C A 36-5-101(e)(1). If the court finds evidence
sufficient to rebut this presunption, the court shall make
witten findings of fact that the application of the Child
Support Cuidelines would be unjust or inappropriate in that
particular case. T.C A 36-5-101(e)(1). Such findings mnust
sufficiently rebut the presunption and nust justify the deviation

fromthe guidelines.

The Rul es of the Tennessee Departnent of Human Services
provide that the Child Support Guidelines are "designed to apply
to situations where children are living primarily with one parent
but stay overnight with the other parent at |east as often as
every ot her weekend from Friday to Sunday, two weeks in the
sumer and two weeks during holidays throughout the year. These
gui del ines are designed to consider the actual physical custody
of the child(ren) . . . In situations where overnight tine is
di vided nore equally between the parents, the courts will have to

make a case- by-case determ nation as to the appropriate anmount of



support.” Tennessee Conpilation Rules & Regul ations, ch. 1240-2-

4-.02(6) (1994).

For exanple, in Koch v. Koch, 874 S.W2d 571 (Tenn.

App. 1993), the Court upheld a deviation fromthe Child Support
Gui del i nes because of an "enlarged visitation schedule." Because
t he schedul e was not as anticipated by the guidelines, the

devi ati on was hel d proper.

In the case now before us, the visitation schedule is
not an enlarged one and is in fact very close to that
contenpl ated by the guidelines. The Defendant has visitation
with Lauren on the first, third, and fifth weekends of each
nmonth, for 30 days in the sumrer, and during sone holi day
periods. This schedul e provides the Defendant with 88 days of
visitation per year. This schedule is |ike that anticipated by
the guidelines and, therefore, we find that the deviation from
t he gui delines was not proper or appropriate. Furthernore, the
expenses the Defendant incurs in visiting his daughter are not

extraordinary so as to justify the Trial Court's deviation.

In accordance with the guidelines, the Defendant shal
pay $1309 as child support per nonth, retroactive to Novenber 16,
1993, the date of the Trial Court's first order concerning the

anount of child support.



As to the issue of attorney's fees, the trial court has
wi de discretion in such natters and this Court will not interfere

unl ess this discretion is abused. Threadqgill v. Threadqill, 740

S.W2d 419 (Tenn. App. 1987). Because the Plaintiff in this case
has failed to show such an abuse, we affirmthe Trial Court's

deni al of attorney's fees.

For the foregoing reasons the judgnment of the Trial
Court as nodified is affirmed and the cause remanded for such
further proceedings as nay be necessary and coll ection of costs

bel ow. Costs of appeal are adjudged agai nst the Defendant.

Houston M Goddard, P.J.

CONCUR:

Don T. McMurray, J.

Charl es D. Susano, Jr., J.



